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STATE OF MONTANA

BEFORE THE DEPARTMENT OF NATURAL.RESOURCES.

AND CWSERVATIUN
| BENEFICIAL. . WATER USE PERHIT Efﬂﬂﬁs OF FACT, CONCLUSIONS OF
3597-340J AND. 3559-540J BY H.D.

WD WARY E. VOSEX | APR 1990‘“ gt oundl
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: *_ utter as entered on November Ia, 1976 by the Hearing Examiner, am hereby

, Tadopted as the F"‘“ Findings of Fact, Conclusions of Law, and the- Fﬁm
oo -_ G e o | 33
Subje,ctto cond‘ltions c'Ited below, the App‘licants Prov‘siom] pe,-.mt Ak

i e

No. 3591-:4&1 is hereby granted allou'ing the appropriation of no more than 4

'acre-feet of water per anmm, to be 1mounded ina 4-aore-foot stock pi ton: ‘
an unnaned tr'lbutary of Squaw Coulee, at a point in the NBg NE% SWg of Section
7. Tomship N North. Range 16 East. M.P.M., in Hi11 County, Montana, to be

used for wﬂdlife and stock-water purposes from January 1 to Dec-lber 31, 1nc1usive. e

of each year. , -
Subdeot to cond'lt'ions cited below, the AppHcants Provisional Perm1t

B

llo. 3599-340.1 is. hereby granted ano\vdng the appropr'lation of ne more that 2
acre-feet of water per annum, to he impounded: in 2 2-acre~Toot stock pit on an
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unnaned tributary of Squaw Coulee at a point in the SBx NWy SEs of Section 3
Township 31 North,. Range 16 East, M.P.M., in Hil1 County, Montana, to be used
for wildlife and stock-water purposes from January 1 to December 31, inclusive,
of each year. ' _

3. Each Provis*lonaI Permit is granted subject to all prior water rights
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in the source of supply.

&, Such prior rights shall include, but shall not necessarﬂy be Timited
to, those dmmstrean water rights found as being prior. to the Applicants' rights
as eet forth in Proposed Conclusions of Law, paragraphs 3, 4, 5, and 6.

5. In order to effectuate the provisions of the Proposed Order, paragraph
4 above, the Applicants shall install an adequate bypass facﬂity around each
pit, or an adequate drainage device in each pit, or an ‘adequate pumping system .
in each pit, or some other means acceptable to the Department by which the
Applicants will be able to ensure that water will not be appropriated in the
above-described pits at such times when prior downstream water rights are as

yet unsatisfied.
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6. The issuing of a Provisional Permit by the Department in no way
reduces the Applicants' liability for damage caused by the Appiicants' '
exercise of their Previs'lonal Pemit. nor does the Department in 'iésuing a
Provisional Permit 1n any way: acknouledge 1iabi H;y for damage caused by the
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Applicaats exercise of the'lr Prov'lsional Permit.

L

T. This Prov1s'ioua1 Pemit 'Is granted suhject to any finel detemination o

o """'" "‘“”“9 "‘“" "*9""5 in the source of sumﬂy' as prcvided for by-“.“_”

lbntana 'lau.- o

Dl - Racomnéndation A
The Deper‘buent recomends that all parties in this matter properly instau

3 and mintain adequate measuring devices to fit their- part'lcular 1nd-lv1dua1
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sitmtion uhere practiea'l and keep a ‘Iog of records of uater used for proof :
of their- uatlr r'lghts. O T | . - Y S

PR SR

Done this

i m ' ' ¢ DEPARTMENT QF NATURAL RESOURCES
L R © AND CONSERVATION

NOTICE: Section 89-8-300, R.C.M. 1947, prov1des thit & person who 1s aggrieved

} by a final dacision of the Department is entitled to a hearing before

. the Board of Natural Resources and Conservation. A person desiring a
hearing before the Board pursuant t¢ thfs section must notify the
Deparﬂnent in. w'lting within ten (10) days of the final decision.
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Address' Department of Natural Resources and COnsewatiun
g Matural Resources Building

32 South Ewing

Helena, MT 59601
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| CASE# v

BEFORE THE DEPARTMENT
OF .
NATURAL RESGURCES AND CONSERVATION
OF THE STATE OF MONTANA

IN THE MATTER OF THE APPLICATIONS )

FOR BENEFICIAL WATER USE PERMIT ) ©* PROPOSAL FOR DECISION
) -
)

NO. 3597€“4DJ and 3599-s540J BY
W. D. and’ MARY E. VOSEN

Pursuant éo the Montana Water UsekAct, and to the
Montana Adminishrative Procedure Act, after due notice, a
hearlng on objectlons to the above-described appllcatlons

was held 1n the City of Havre Council Chambers, in Havre,

: Montana, at approxlmately 1:00 p.m. on Thursday; April 22,

1976, Richard Gordon, Hearing Examiner, presrdlng.

Mr., W.D. Vosen and Ms._Mary E. Vosen, the Appllcants
herein, appeared personally and presented testlmony in
support of their application.

Mr. Raymond H. Patrick, tﬁe Objector herein,‘appeared
personally and presented evidence and testimony_in support.
of hisg objection. Mr;_Patrick was represented by counsel,

Morton B. Goldstein, Esq., of’Havre,-Montana. "Mr. Patrick

“introduced into evidence one exhibit: a copy of a Water

Resources Survey Map'for Township 31 North, Range 16 East of
the Mentana ﬁrineipal Meridian. Said exhibit was marked and
entered as Objector s Exhibit No. l.

Mr._Robert Decker, Mr. Richard Watson and Mr. Howard

) Reinhardt.appeared‘personally'on behalf of the Department of

/’“\ ‘Natural Resources and Conservation..
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MOTIONS

At the hearing, the Applicants moved that they be
allowed to modify each of their applications. The Applicants
moved that each of the applications be modified down from the

originally requested 5 acre feet each, so that Application

-No..3597-s40J instead request a total appropkiation of 4

acre-feet per annum, and‘so that Application No. 3599-340J-
inqtead requests a total appropriation of 2 acre-feet per
annum. As each of the requested modifications resulted in a
lower requested apﬁropriation,than was originally applied
for and was originally noticed, the Applicants’ motions were
granted.

As required by law, the Hearing Examiner hereby makes
the followipg Proposed Findings of Fact, Proposed Conclusions
of Law and Proposed Order to the Administrator, Water Resources

Divison, Department of Natural Resources and Conservation.

PROPOSED FINDINGS OF FACT

1. .On September 12, 1974, Mr. W. D. Vosen, Ms. Mary E.
Vﬁsen,and‘the Estate of L. R. Crowe, the Applicants herein,
filed Applipation for Beneficial Water Use Permit No. 3597-
540J with the Departmen£ of Natural Resourcés and Conservation
seeking to épprpériate 5 acre~-feet of water per annum to be
impounded in a 5 aére—foot stock pit on an unnamed tributary
of Squaw Coulee at a point ih the NE1/4 NE 1/4 SWl/4 of
Section 7, Township 31 North,.Ranée 16 East of the Montana
Principal Meridian in Hill County,'Montané, to be used for
wildlife purposes and for stockwater purposes for the watering

of 180 head of livestock, from January 1 to December 31,

inclusive, of each year.
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2. On September 12,'1974 Mr. W. D. Vosen, Ms,. Ma:y E.
Vosen and the Estate of L. R. Crowe, the Applicants herein,
filed_Application for Beﬁeficiél Wéter Use Permit No. 3599-
5403 with the Department of Naturgl Resources and Conserva-
tion, seeking to appropriate 5 acre-feet of water per annum
to be impounded in a 5 acre-~foot stock pit on an unnamed
tributary of Squaw Coulee at a point in the SEl1/4 NW1/4
SEl/4 of Section 8, Townshipu31 North, Range 16 East of the
Montana Principal Meridian, in Hill County, Montana, to be
used for wildlife purposes and for stockwatering purposes
for 180 head of stock from January 1 to December 31, inclus-
ive, éf each yéar. _

3. On May 9, 1975, Mr. Raymond H. Patfick filed an
Objection to each of the above-described Applications alleg-
ing in each such objection that the Objector has four dams
located below the proposed stock pitsbwhich were constructed
in the early 1960's and are used for sprinkler irrigation.
In eacﬁ gbjection, the Objector requested that the proposed
stock pits@ech b€ NediBled 4 -one, to one and one-half acre
feet of water per annum.

4. At the combined hearing conducted on both of the
Applications Mr. W. D. Vosen testified that although-the
hearing noticeg described the proposed facilities as reser-
voirs, the Applicants at no time intended to construct or
apply for reservoirs. Mr. Vosen testified that the Appli-~
cants only intend to construct standard stock water pits.

Mr. Vosen testified that each stock water pit would be

5
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constructed at the head of each small coulee involved. The

Applicants testified that they are principally concerned

with the requested 4 acre-feet stock pit, as such pit

would be constructed in a 348 acré field of stubble upon

which the Applicants would like to allow 150 head of cattle
to_grazé for as long as possible following the early fall,haivést,
but upon which there is pregently'iocated no water supply:

The Applicants testified thét water is present at the headé

of the two coulees involved only during spring runoff, and

as well, occasionally later in the season immediately following
heavy sudden rainfall. The Applicants testified that at most
other times of the year both coulees are dry. The Applicants
testified that in 1975 they kept the cattle in the area of

the smaller proposed pit frqm July. 3 to November 15. The
Applicants testified that they would like to be able to move
the cattle into that pasture earlier in the season, and then
move the qattle to the previousl& described 348 acre pasture
with the larger proposed pit imhediately after harvest. The

‘ Applicant$ testified that they would then like to be able to
.keep the caitle in the 348 acre pasture for as long as
possiblé throughout the fall and winter months. The Applicants
testified that ?ithough there are existing‘reserVOirs on

their property-;onstructed in the 1940's, and that although
‘there are two developed springs on their pioperty, there

have not previously been any collection facilities located

el
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at the two éroposed sites for the stockwater pits sought
herein. The Applicants ﬁestified that the proposed ‘2 acre
feet pit is at the head of a coulée draining'into one of the
Applicant's two existing réservdirs. The Applicants testifieﬁ
that the existing reservoir was built for stockwatering in
1941, ahd is aﬁproximatelyllo fods square and used to be 10-
12 feet deep, although recéntlyiit has become clogged with
silt which the Applicants testified that they.intend to
remove. The Applicants testified that there is no drainage
device in this existing reéervdir, but that there is a
sPillway; The Applicants Eéétifiéd that although water
occasionally runs through the spillway in sméll gquantities
during peak runoff, it doeagnot;do.80 in quantities great
enough to wash out the roéd'which:runs across the spillway.
The Appllcants thus testified that the amount of water which
the Objector presently receives frqm this drainage above the
'exlstlng reservoir_ls in fact guite small. The Applicants
testified that the other propdééd.pit (the smaller one)
would be lﬁcated at the head of.a coulee which does result
in appreciable flow into any of the Applicants' facilities.
The Applicantsftestified that the amount of water available
eﬁery year in each of these drainages varies greatly depending
upon precipitation. The Applicants testified that all water

sought for appropriation herein arises on the Applicant's

-5
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own-land. The Applicants testified that no irrigation use
of the water sought is planned, and'that the only non stockwater
use would be for wildlife on a year round basis. The Applicants
testified that -the planned facilities will be stockwater
pits rather than reservoirs and consequently no drainage
devices are planned, and no drainage devices would be economlcally
fea81b1e, The Applicants testified that should the permit

be denied.fo:_the 4 acre-feet pit, water which the pit would
| have trapped would not reaoh_any of the Objector's downstreaﬁ
facilities as the runoff in the coulee does not flow in the
coulee for any significant distance helow the site of the
proposed pit, but rather seeps rapidly into the ground and
disappears entirely. The Applicants thus alleged that
‘granting the 4 acre-feet appropriation sought in Application
No. 3597-s403 would not deprive the Objector of any water he

is preeently'receiving. Throughout the hearing, the Applicants
referred to a 1a:ge'aeria1 photgraph they had borrowed
specifically for the hearing. The photograph was "on loan"”

and could not be.entered'herein as'a formal exhibit. The
Appllcants testified that several smaller individual. aerlal_
photographs: depicting portlons of land shown on the 31ngle
1arge photograph mlght p0351b1y be obtained and presented

into evidence hereln. No such photographs were received by

the Hearihglﬁxaminer, nor was an explanation for their non-
receipt offered. The Applicants testified that the Objector
does not fuliy utilize the water stored in his downstream

facilities.
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5. The Objector tgstified_that he has a reservoir on
Squaw Coulee located beiow the point where the drainages of
the two coulees in question meet. The objectbr testified
that this reservoir has a maximum capacity of approximately
99 acre-feet of water. The Objector testified that said
reservoir is utilized for storage of water for the sprinkler
irrigation.of approximately;70.a¢res of alfalfa and grain.
In response to the Applicants' allegations, the Objector
testified that the reservoir was utilized as fully fdr such
irrigation as his pumping system would allow last year. The
Objector testified that only 3 or 4 acre-feet remained in
the reservoir following his 1a9t‘irrigation, and that such 3
or 4 acre-feet could not be utilized due to the nature of
his pumping system which,was designed with full Scil Conser-
vation Service assistance. “The.bﬁjector testified that he
has a second reservoir on the same drainage with a maximum
capacity of apptoximately 15-25 acre-feet of water for the
sprinkler irrigation of approximgtely 9.5 acres of alfalfa

and for the additional irrigation of a 6.7 acre plot. The
Objector. testified that last year only approximately.3 000
to 4,000 gallons remained in the reserv01r following the
irrigation season, and that agaan, such water was not used
only because of the nature of his sprlnkler,irrlgatlon
system. The Objector testified that he has a third reservoir
on the same drainage with a méximum capacity of approx-

imately 35 acre-feet of water for the sprinkler irrigation
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’ of approximately 30-35 acres of barley and alfalfa. The

Objector testified that these three reservoirs were built
between 1960 and 1970 and have been used continually since
coﬁqtruction. The Objector testified that these réservoirs,
particularlj the first, presently contain insufficient water{
for'a full season of irrigation use. fhe Objector testified
thét the above-described reservoirs and irrigation systems
were all built pursuant to Soil Conservation Service épeci-
fications, and have spillways. The Objector testified that
the 99 acre-feet reservoir, which is the Objector's last .
reservoir along the drainage, has a drainage device and a

trickle tube. The Objector testified that water will flow

over the spillways on an average of only approximately 2 out

of every 10 years, dependipg'iaxgely upon the sﬁowfall in
the‘drainage for that particular year. The Objector testified
that his reservoirs are interconnected on the same drainage
basin, so that filling one entirely is generally accomplished
at the expense of not filling thé.others. -The Objector
testified that he further possesseé a permit for a fourth
facility in the drainage in question. The Objector testified
that the peimit is for a pit of approximately 1.5 acre-feet.
Departmgnf of Ngéural Resources and Conservation records

show thét on Odfober 8, 1975 the Objector herein was issued
Provisional Permit No. 5621-540J, with a priority date of
June 5, 1975, for the appropriation of an annual amount of

; e  water not to exceed 2 acre-feet. The Objector testified in

responsé to the Applicant's testimony that water which the
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Applicant intends to appropriate in the 4 acre-feet pit does
~in fact preéentiy reach thé Objector's downstream facilities.
The Objector téstified that he believes that except in very
wet yeéxs'thé;g‘is no unapp;ppriated‘water in the source of
supply, as the spillway on the'99 acre-feet reservoir is
rarely used. The Objector testifiéd_that he would not
. object to ﬁhe proposed facilities if théy were constructed
with adequate drainage devices so as to ensure the satisfaction
of his alleged prior water right before any appropriation
would be allowed by the Applicants pursuant to any permitg
granted herein. The Objector testified that wildlife frequent
his present water storage facilitiés,‘just as they would
frequent the Applicants' proposed facilities.

From the foregoing Proposed Findings of Pact, the

following Proposed Cpnclusions of Law are hereby made:

PROPOSED CONCLUSIONS. OF LAW

1. . Under the provisions of Section 89-880, R.C.M.
1947, a Permit is required to appropriate water from unnamed
tributaries of Squaw Coulee.

2. Pursuant to Montana water.law for appropriation
first made.ﬁefore‘the effective date of the Montana Wéter
Use_Act, actualléalid beneficial use of the water consti- .
tutes the basis;for claiming a water right. Pursuant to
Montana water law for appropriation first made after the
effective date of the Montana Water Use Act (July 1, 1973),

the Application for, and subsequent issuance of a Beneficial

-g=




Waier Use Permit constitutes the basis for claiming a water
right. - The mere riparian claim that water (not alleged to
h&ve been previoﬁsly beneficially used by a party) arises on
- or flows through that party's prdperty are irrelevant.

3. Pursuant to Montana water law, as between the £wo
‘parties hereﬁo; the Applicant is to:have a first priority to
water in the drainage for his existing facilities built in
1941. The Objector appearsAto have second priority to water
in the drainage for his‘'three existing facilities buiit
between 1960 and 1970. As priority pursuant to rights
acquired under the Montana Water Use Act is based upon the
date of application for permit, the Applicant herein would
| have third ?riprity to water in the'dréinage for their two
proposed pits herein, based on an application date of Sept-
. ember ;2, 1974. And finally, the Objector would have fourth
priority to water in the drainage for his 2 acre-feet reser-
voir permit based upon an application date of June 3, 1975,
notwithstanding the earlier issuance of said permit to the
Objector. |

4. There are at times unappropriated waters in the
source of supply available for appropriation by the Appli-
cants for tﬁe purposes requested herein. Such times occur
only whén therefis ﬁater_in the source of supply sufficient
to satisfy valid downstream prior water rights. Such valid

downstream water rights prior to the appropriation sought in

-10~
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. - Application No. 3597-840J should include -the Objector's
right to the three downstream facilities built between 1960
and 1970 and holding a total of approximately 152 acre-feet
of water, but such downstream prior rights should not in-

clude the two acre-feet right granted by Provisional Permit '

No. 5621~s4od to the Objector herein. The water right
‘gtanted by Provisional Permit No..5621;s403 should be infer-
ior to any permit rights.granted to the Appiicants herein.
Such valid downstream fights prior to the appropriation
sought in Application No. 3599-s40J should include the
Applicant's own right to fill the reservoir constructed in
1941 to its maiimum original capacity, as well as thé Objector's
right to £ill his three downstreaﬁ facilities built between
1960 and 1970 holding a total of approximately 152 acre-feet
of water, but such downstream prior rights should not include
the 2 acre-feet right granted by Provisional Permit No.
5621-s40J. The water right granted by Provisional Permit
No. 5621-540J should be inferior to any permit rights grant-
ed to the Applicants herein. Water present in the sOurce of
supply in excess of valid prior downstréam water rights
should constltute unappropriated water for purposes herein.

B Pursupnt to 89-886 (1), R.C.M. 1947, valid rlghts
of érior appropriators must be protected in the issuance of
a beneficial water use permit.

6. . The rights of prior appropriators will be protected

if the permit is conditioned so as tO-protect those rights.

-11-
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7. Proper sehedeling of appropriation by the Appli-
cants should insure that the prior existing water rights of
the Objector will be protected. Proper scheduling should
thus provxde that the Applicants may only approprlate water
pursuant to any Provisional Permit granted hereih when there
is'unappropriated'water in the source of supply.

- 8. The proposed means of diversion and storage are
adequate,'provided that'sdme sort of adequate bypass facil-
ity is constructed around each pit, or provided that some
sort of adequate drainage device is constructed for each
pit, or provided that some sort of pumping method is employed
for each pit, or provided that some other means acceptable
to the Department is utilized to enable the Applicant to
refrain from appropriating weter pursuant to any Provisional
Permit granted herein at such times when prior downetream
water rights are as yet unsatisfied.

9{ The issuing of a Provisional Permit by the Depart~
ment in no way reduces the Applicant's liability for damages
caused by the appropriation, nor does the Department in

issuing a Provisional Permit in any way acknowledge liabil-

ity for damage caused by the Applicant's exercise of its

Provisional Permit. _

10. The proposed use of the water constitues beneficial
use. | |
| 11. The preposed use will not interfer unreasonably
with other planned uses or deﬁelopments for which a permit

has been issued or for which water has been reserved.
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12, The Applications for Beneficial Water Use Permit
should be granted in accordance with the provision of Chapter
8, Title 89 of the Revised Codes of the State of Montana.

13. Nothing decided herein has bearing on the status of
water rights claimed by the Applicants other than those
herein applied for, nor does anything decided herein have
bearing on.the status of claimed rights of any other party
except in relation to those righta herein applied for, to
the extent necessary to‘reach a conc;usion herein.

Based upon the above Proposed Findings of Fact and
Proposed Conclusions of Law, the following Proposed order is

hereby made:

?

PROPOSED ORDER

bl

1. Subject to conditions cited below the Applicant'a
Provisional Permit No. 3597-540J is hereby granted allowing
the appropriation of no more than 4 acre-feet of water per
annum to be impounded in a 4 acre-foot .stockpit on an unnamed
tributary of Squaw Coulee at a point in the NE1/4 NE1/4
SW1/4 of Sectlon 7., Township 31 North, Range 16 East of the
Montana Princlpal Meridian in Hill County, Montana, to be
used for wildllfe and stock water purposes from January to
December. 31, inclusive, of each year.

2. . Subject to conditions cited below, the Applicant's

Provisional Permit No. 3599-840J is hereby granted allowind

-13~
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the appropriation of no more than 2 acre-feet of water per

annum to be impounded in a 2 acre-foot stockpit on an unnamed

tributary of Squaw Coulee at a point in the SEl1/4 NW1/4
SE1l/4 of Section 8, Township 31 North, Range 16 East of the
Montana Principal Meridian‘in Hill County, Montana, to be "
used for wildlife and stockwater purposes fram January 1 to
Decembexr 31, inclusive, of each yéar. |

3. Each Proyisional Permit-iﬁ,grantea subject to all
prior water righté in the sourcgﬁof.aupply. '

4. Such prior rights shali*inciude but shall not
necessarily be limited to thoseiﬁoﬁnstream water rights
found as being prior to the Appiicant's rights‘as set forth
in Proposed Conclusions of Law, Paragraphs No. 3 and 4.

5. In oxder to effectdate‘the provisions of Proposed
Order Paragraph No. 4 above, the Applicant shall install an

adequate bypass facility around égch pit, or an adequate

- drainage device in each pit, or an adequate pumping systeh
in each pit, or some other hgans acceptable to the Department

" by which the Applicants will be able to ensure that water

will not bé apprppriated in the above-described pits at such
times when‘ﬁriqr downstream water rights are as yet unsatis-
fied. !

6. The issuing of a Provisional Permit by the Depart-
ment in no way reduces the Applicant's liability for damage

caused by the Applicant's exercise of its Provisional Permit,

-1l4-




nor does the_Departmént in issuing a Provisional Permit in

any way acknowledge liabilityffcr damége caused by the
APPligant'é exércise of itS“Prqvisional Permit. |

7. This Provisional Permit is granted subject to any
final determinatién of prior ekisting water rights in the
source of supply as provided fof'by Montana Law. |

“ orw sl ed L
_ NOTICE—
This is a Proposed Order éqd will.hbt become final

until accepted by the Administrator of the Wéter Resources

Division of the Department of Natural Resources and Conser-

vation. Written exceptions to the Proposed Order, if any,

shall be filed with the Department within ten (10) days of

- service upon the parties herein, Upon receipt of any written

exceptions, opportunity will be prbvided to file briefs and
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to makeforal arguments before the Administrator of the Water

Resources DlVlSlon.

DATED this Zg'“' day of m“" . 1976.

RICHARD GORDON
HEARING EXAMINER
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